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“tion as to corrosoraion was im- 
gi.en over objection, the facts of the ia- 


Ané iGentity being acknevl2¢yed and only 


Court's appearance of Dias ané@ prejudice 
against Anpellant ‘amperecé the cefens> ané was bound 


to in*luence che iury -« --+-+¢-+e+7e 8 


III ‘he Cour: anculé have mro@iceé a jury panel 


chat would not nav: s22. that Appellant was held in 
CUSL OV) fo) ception io. fat lotion god enone; Romolo -aaw ame 
Iv The “illen charge’ given even before the jury 
Geliberation was coercive ia ature anc 
conéucive to a majority vercict inst-ad of a unani- 
mous verdict . « « « « «+ 
V The necessary element of non~-consent was not 


proven beyond @ reasonable dowxt . - « « «+ 22s & 29 


VI The indictment was void on its “ace, it having 


II 


i 
been signec by cie named person lisct:d as foreman and 


| 
the presentment having been signee by auct ier and en- 


tirely Cifferent namec person listec as Joreman 
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SND OTSER AUTHORITISS 


Rape. Definition and venalty. 
Whoever has carnal knowledge of a female forcibly and 
against ber will, or carnally Knows anc abuses a female child 


unéer sixteen vears cf 2g2, shall be imorisonec for not more 


than thirty years: Provided, That in any case of rape the jury 


nay adé to their veréict, if it be guilty, the words "with the 
Geath oenalty,' in whicn case the punishment shall be death by 
electrocution: Proviceé further, That if the jury fail to agree 
as to the punishment the verdict of guilty shall be received anc 
the punishment shall be imorisonment as >rovided in this section. 
(Mar. 3, 1901, 31 Stat. 1322, ch. 854, 2 308; Apr. 19, 1920, 41 
67, ch. 153, 3 303; Jan 30, 1925, 43 Stat. 798, ch. 115, 
WA iio on lop hop teviel jou sesso) dohhe 
Criminal Jury Instructions ‘or the District of Columbia, 
Published by the Junior Bar Section of che Bar Association 


of the District of Colunbia-e - + «© ¢ 


Federal Rules of Criminal Procedure 


Bow to Defend a Criminal Case 


{american Trial Lawyers psesociation) - « «+ - 


VI. 
Federal Youth Corrections Act 18 U.S. Code 5010(c) 

(c) If the court shall find that the youth of- 
fender may not be able to derive maximum benefit from orate 
ment by the Division prior to the expiration of six years 
from the date of conviction it may, in lieu of the wanaaiey 
of imprisonment otherwise provided by law, sentence the 
youth offender to the custody of the Attorney General for 
treatment and supervision pursuant to this chapter for any 


further period that may be authorized by law for the offense 


or offenses of which he stands convicted or until discharged 


by the Division as provided in section 5017(a) of this chapter..2 


REFERENCES AND RULINGS 
Pleadings: Motion For New Trial 
Presentment 


Indictment 


rt. 
STATEMENT OF ISSUES PRESENTED 

I. Whether there being no issue as to sexual inter- 
course and identity of the parties, the jury was misled and 
confused by an instruction on corroboration, with specifications 
presented, 

II. Whether the Court was biased and so openly biased 
that the defense was hampered and the jury influenced. 

III. Whether, the opportunity being present, the Cool 

improperly refused to call a jury panel that would never have 


seen that the defendant was imprisoned. 


IV. Whether before the jury began deliberating, the 


Court should have instructed its members to give deference to 
the opinions of each other. 

V. Whether, the jury could justifiably find beyond 
a reasonable doubt that there was no consent. 


VI. Whether the indictment was void on its face. 


This case under this or any other name has 


not previously been before this Court. 


SPATAILLNY OF THE 


poellant “as inéicte@ on a charge o% raping one 
Taylor, forcibly and against x¢r will (22 D.C. Coce 
by jusy, Juége George L. Hart, sr, >2re- 
sicing, anc convicted 25 charged, aid sentencec to Lt years 


in custody, under “- Federal Youth Corrections Act 13:U.S. 


Code 5010 (c)- 


i 
sccorGinz to the complainant's testimony, ch> defen- 
fact ané complainant naéq been childhooc sveethear':s in) 1554, 


ané in June 1958, met again at a hich school prom, when the 


7 


Aefendant was 21 years of age anc “he ocmplainant was is years 
of age. The defendant teleshoned the complainant on Jane 12, 
1958, and she agrecé tc a Gouble date. They went to the apart~ 
vaent of the defendant, his roommate being the driver o£ the 
car and the other male in the double dace. 
fhe comolainant further testifiec in Aone A 

that there was soe Gérinking an¢ cancing and the aefen- 

and complainant neckeé an@ french kissec' a few 'times 

35) while. slides were being shown in 2 Carkeneé room. The 
other couple left and tie defendant ané complainant resairedc 


co the bedroom (Tr. 3.') where they reclineé on their arms faciag 


each other (Tr. 39). The Getencant then said: "What would you 


say if I told you that i wantzeé your body...’ The complainant 


'T'@ laugh ane say no.” (Tr. 40) 
sey remairxed on the Ded talking (tr. 40). They heare 
ern ane they left the becroom (wr. 41). The 


che Cefendan: ané complainant re- 


gan undoing * iD: on her short cvioste dress. ‘ccor¢e- 
ing to the comolaicant, sn¢ resicteé anc triecé to leave, where- 
the Gefencant hit aer reoeatedly in “hs face with his 
Shovrat, pb. it might have een vith his fist 
They convers2a@ curing the 
jaserceurse with her, she was trying to 
talk to him, to’ make iim stop and let ner yo home (Tr. 47). 


was never askeé ner Gic she atate t7a% shz resisted to ths 


st cf t.er power. 


%, 


The commlainant farther testified taat a ser the in- 
t=rcourse, he ordercc 2 out of the csartment in three 


minuces. The sullec her «rn @ress arcune ner, was refused te 


use of a jacket, gra°.2e- her purse ané@ was shoved or kicked 


out the door (Tr. 43). -ne was aénitteé to an anartment in the 
next Duilding, said sne wa: beaten but rot ravec (Tr. 


motnuer was telephoned and ‘as told by the comolainant 


4. 

not raped. She was ériven home and again saic that she was 
aot ravee (Tr: 51). “nen ser mother oronisea not to call police, 
ihe complainant saic shs : fat (key ot She tes- 
“ifiee that she hae been a virgin on the sigrz: of the inter- 
course. | 

An examining thysician said she wis “mocerateély beatsn 
(tx. 70) about the Zace. His me@ical opinion to a ‘reasonable 
cer:ainty’ was that there was more than cone DLow to hed face 
(Tr. 65-70). Photographs introduced ia evidence showed her face 


to be badly bruise¢ from the eye to the mouth on one side only. 


The vhysician founé no evicence that she was a virgin at the 


time of the intercourse. “2men was foune in her vagina, but 
there was no evidence of 2 forced penetration or of a recent 
ru>tire of the hymen (fr. 70-75). 

The Gefease was consent, the cefendant testifying to 
torria lovemaking followed by one coitus, with withdrawal anc 
then a second climax, with the defendant Deing prevented from 
withdrawing in time. The complainant, the defendant testified, 
berated him for not with@rawins, wantee@ to know what she shoulc 
say i% she became precsnant and asked whether he treated his 
exfiancee the same way. H« became angry anc hit the complainant: 
onc. with his oven hané bard, and orderec her to leave, but he 


not: think she would Go so. He saw her outside and saic he 


Several witres3ses testified that the comolainant's 


re-n ation for chastity 2ané moral character was bad (fr. 351, 


en engagee@ in 1°37, 


457}. 


The presentcazat “na the case G@ateée “ugust 21, 19 
fileé Sertember 11, 1952 charged appellant with rap> and was 


signed Margaret 2.  <aino Foreman. Tre indictment in chis 


case charging epnvellant € Uepcember 11, 19638, was 


Foreman. 


sigaeé Martin Aloncrow (7est reacing of handwritiag). 


“Then “he cacte was callee for trial, Cefense counsel 


inteé out that the ‘ury ~anel present in court had seen chat 


<ed for a nev panel, 


a 


the Gefeneant vas in custcdy. Counsel as 


weich request was denied (fr. 3-4). Sowever, the court soon 


De 
i 


oxcered that hencefor’’. th: jury woulé enter the Court! after the 
Cetercait ané leave »efore im. 
ter extensive cross-examine*ion of the 
tne Court said in fros: cf the tury, “lirs. Bowmin, this Bey: 
do‘ging has got to sto-. 1 shi ic. threw er out. 
| 
threw her out he Gidn't kew her fron goings. You RESE 
after time.” (Tr. 
Ax the bench, he termecé defense counsel's romana tom of 
complainant, “cruel end merciless" (Tr. 215). 


The Court played a major part in the cross-examination 


1 


of a central character witness, (Tr. 389-395), anc at the bench 


Curing that cross~exanination suggested a line of questioniag 
to the prosecutor in so many words: 

THE COURT: ‘«ll, ask him. Hasn't he Ciscussed other 
girls, what their reputations were? “Vasitt it customary for 


these kids to get together and tear dow: oeople's reputations? 


After the oroctecitor attenstec the line 


further in 


avout: any other girl 


we talx.¢ about all the girls. 


you saié you Ccidn't talk about 


talkeé @out chem, but I mean 


we @on't sit arounc and / ; Dev: a girl. 
' 


excest Sharon have a 


repu “ation? 


ITs. oS: Gure, plenty of girls have a bad repv- 


taicion. 


sce. Now, three cx four years ago 


3. 


you vividly remember this conversation with Sharon about 
Lawrence Green. 
Toule tel) z : rations you remem— 
i 


ber with Sharon 


Larry Green? 


3 COURT:  Zoncerning anything. 


WITM25S: “Ie Aidn't have tco -aany conversations. 


This is the only conversation you ever 


WITN2S: No, we talke@, but I can't remember. 


COURT: What aid you talk about? 


TH VITNES : Anything. 


« 


| 
COURT: Well, tell us some of the things: you 


talked about besides Larry Green. 


9. 

THE WITNESS: We talked about school, we talked 
about people in the neighborhood, we talked about everything. 

THE COURT: What did they say about the people in the 
neighborhood and what people did they talk about in the neigh- 
borhood? 

Talkea about and say anything about 
the school, Gién't like school No kid likes school. We all 
talked about that. 

THE COURT: Can you tell us some of the people you 
talked about in the neighborhood and what you said about them? 
In other words, this is the only conversation you specifically 
remember: is that right? 

THE WITNESS: It stuck in my mind for some reason. 
Well, I don't even remember the whole conversation. I remem- 
ber that one line distinctly because I know exactly where she 
was standing, I know exactly where I was. I was just getting 
ready to leave. It was right after I was through seeing her. 
I saw her for a couple weeks, and I remember aistinct-- I can 
see her in my mind, I remember her distinctly saying that. 

THE COURT: Well, you remember it then because she 
was through saying thet. 


THE COURT: Well, you remember it then because she 


was through seeing you? 


10. 


THE WITNESS: That might be it too, I don't know. 


THE COURT: All right. (Tr. 397-400) 

The Court, in the opinion of counsel, harangued a 
Legal Aid investigator before the jury (Tr. 419). Then after 
the interrogation of a second investigator, the Court asked 
a series of questions clearly designed to highlight incon- 
Sistencies between what the defendant had told the investiga- 
tor and what he had said in his court-testimony. (Tr. 436-438) 
Soon thereafter, the Court pointed out at the bench thei impor- 
tance that he attached to the inconsistencies he had himself 
adduced and emphasized, as well as unequivocally stating his 
personal belief in the defendant's guilt: 

THE COURT: You have inconsistency after inconsisten- 
cy with this man's testimony, and what he told the Legal Aid 
people. You have this woman beaten brutally with a doctor 
saying she was hit more than once. You have her totes torn 
off. What in the world... (Tr. 442). 

Again, a little later, at the bench, the court again 


pointed out what had been brought forth by his own examination: 


on one oc -asion you have your 


(Tr. 469). 
a¢vised the Govermment as 
if vou are going to aut 
character witt= ing to olay right into 
chis grrl'3 character 
(Tr. 443) 
Geferse oroéuceé a witness to cestify to 
secific acts of intercourse with che com: i tc, the Court 
for his adéress, 2nd in explanation said at the bench to 
Iam crying to get his adéres= 3¢ you can call 
ffice ane ask chat they check iato this man and see if 
& criminal rzcord and what the situation is on him. 
breiging and cellin;” (Tr. 449). There 


criminal recor’  -rocuced. 


“hen the witnts’, 2 Moroccan with a scant knowledge 


of English said, “I Gon'* uagerstand the guestion, I'm sorry”, 


the judse admonishee “in, "You will answer the questions and not 
ask chem. I sai¢c you will answer the questions anc not ask ‘hem." 
(fr. 459). 


In charging ne jury, the juese specified eight items 


that the jury mizgnot consiéer as to corrovoration. Of these, at 


12. 


| 
‘aging Governnent 


least four were isolatec instances of Ca 


evicence ané went only to the fact of intercourc:, which was 


| 
uncontested. The Gefense objected to tne 


roboration charges as confusing and misleading and to the 
priox to the ‘ury's retiring. 


snarge (Tr. 510-511), gives 
| 


t vos ma. 
‘es re. 


“3 NSCSSSITY OF CORROSO- 
SY YH. CCURT. 


only issue. yhe 


srove all neces 


_ury, defense counsel 
saic the corro ora- 


x. 510-11). In 


it can be assumed that 
c che very least, anpellant 
hovellant cartainly objectec 


the instruction as 


The judge cave sight instances of «mat he termed 


matters" which he saie tee jury may or aay noi consider as 


corroborating the com>laining witnesses! t ctimony (Tr. 505). 


Zach of these matters tenced to corroborate “ne ‘crime of rape” 


ane were narmZul tc “pe cefense. ‘The instances ‘/cre: 


1. The leny = oF time vetwee ~“h:. alleged rape ane. 


14, 


the time the complaining witness communicated her allegations 
of rape to a third verson,. 
2. “Whether or not and under what circumstances, ii 
| 


any, complaining witness abandoned or left certain Clothing in 


the defendant's apartment, 


3. The complaining witnesses physical condition 


shortly after the alleged rape. 

4. The complaining witnesses nervous condition 

shortly after the alleged rape 
condition of the complaining witnesses clothing 
shortly after the alleged rape. 

6. The testimony of Doctor Bergman as to the cervi- 
cal and ucethral smears from the complaining Nines taken short- 
ly after the alleged rae show intact sperm. 

7. The testimony of Special Agent Wright alice the 
finding of male sperm on the cullottes worn by the complaining 
witness at or about the time of the alleged rape. | 

3. The testimony of Doctor Bergman as to the bruises 
on the complaining witnesses face after the alleged rape, anc 
his opinion with reasonable medical certainty as to the number 
of blows required to produce those bruises. (Tr. 506-507) 

In a case where the fact of intercourse was uncon- 


tested, no instruction at all on corroboration of that fact 
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should be given, Arguably, perhaps, an instruction on 
corroboration of force woula be appropriate, but the instruc- 
tion as given certainly was not limite@ to this element. Two 
of the eight factors listed dealt only with the fact of inter- 
course and were unrelated to the use of force; i.e., the find- 
ing of intact sperm within the cervix and uretha and the find- 
ing of male sperm on the complainant's clothing. Two more of 
the factors were ambiguous and did not necessarily go to the 
fact of forceful intercourse, i.e., the complainant's nervous 
condition (which could be as easily caused by the argument 
she ha@ with the defendant as by forcible intercourse), and 
the condition of the complainant's clothes (which the defen- 
@ant testified were ripped in mutual haste to disrobe). 

The likely effect of the instruction was to confuse 


the issue by enlarging it an@ to make it appear there was a 


contest as to the fact oz the intercourse. In giving the instruc- 


tion, the judge intruded himself into the case in such a way 
as to weaken the defense strategy, to indicate to the jury 
his obvious and almost stated belief, that the defendant was 
lying and was guilty. 

This Court recently considered the points of consent 
ana the necessity for corroboration in the case, Borum v. United 
States, No. 20,270, 409 F.2nd 433 (1967), Petition for Re- 


hearing En Banc and before the Division Denied Feb. 14, 1969. 


In Borum, the Covrt said in a footnote (p. 437) that 
corroboration is required of both the corpus delecti arid the 
| 
identification of the attacker. "This cual requirement, where 
applicable, contemplated reasonable instructional precision 
conducive as to the jury's understanding as to the need for 


corroboration as to each." (emphasis added) 


The corroboration instruction in the instant case 


was designed for the cases where intercourse is in issue and 
was not “applicable” here. The jury's focus was taken from the 
issue of consent and instead placed on the act of intercourse, 
which appellant admitted and about which there could be no cis- 
pute. The required precision is lacking. 

Oddly, the judge omitted any mention of corroboration 
of non-consent being required. (See also Bollenbach ve United 
States, 326 U.S. 607, $6 S.Ct. 402, 90 L.Ed. 350 (1948) and 
Miller v. United States, 120 F.2nd 968 (Sth Cir. 1941) ‘on 
the necessity of clear, accurate and fair instruction.) 

While he had given in the eight "matters" a prosecu- 
tor-favoring vivid condensation of the Government's case, he 
never did give the indicia of non-consent. ) 

He was required, of course, to give a fair and balanced 


| 
charge. His damaging (to the defendant) "matters" should have 


been balanced in his charge by "matters" brought out in the 
| 
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trial which were favorable to the defendant. Such circumstances 
as these: 

1) The uncontraverted fact that in the hours im- 
mediately following the incident, thrice said she was not 
raped when specifically asked. 

2) The uncontraverted fact that there was no tear- 
ing or bruising of her private parts. 


3} The testimony of Br. Bergman that there was no 


evidence of forcible entry. 


4) The fact that the physical evidence did not 


support the prosecutrix claim that she was a virgin. 


18. 
II. THE DEMEANOR OF THE JUDGE PRESENTED TO THE 


JURY AN APPEARANCE OF BIAS AND PREJUDICE WHICH 
HAMPERED THE DEFENSE AND INFLUENCED THE JURY. 


(Please read Tr. 209, 215, 408, 419, 436-438, 


443,449, 450, 459, 483, 484, 506-507, Motion for a New Trial.) 


At the conclusion of the trial, the defense for- 
mally moved in writing for a new trial, on the grounds, in 
part, that "the trial judge revealed to the jury his bias against 
the defense." The motion was denied without a hearing and is 
filed as part of the record on this appeal. | 

The motion, bearing the signature of the two defense 
counsels, asserts: "Throughout the trial, at the bench and 
off the record, the Court indicated his belief in the defer 
dant's guilt. This belief was finally and fully Gransuictea 


to the jurors in the case by the Court's actions during the 


presentation of the defense case." 


Again, the motion asserts that defense witnesses 


were "cross-examined by the Court in a tone of voice and in 

a manner which clearly evidenced disbelief and discounted the 
importance of their testimony." Again, the motion asserts 
that at a bench conference the Court "in a loud voice" dis- 
paraged the effectiveness of certain defense testimony. As to 
the instance in which the Court admonished the wttness of 


Moroccan birth, the motion asserts: "The Court shouted at 


ws 
ise 


the witness with'a display of anger and disgust .. - 
The full impact of the judge's behavior cannot be 
ascertained from the transcript of the tral proceedings, which 
of course Go not portray what was said off the record or the 
judge's tone of voice, louéness of voice or facial expressions. 
The “cole record” of the transcript alone is, how- 
ever, sufficient to merit reversal. The cases calling for 
that reversal were explicated in the motion for a new trial, 
which is adopted as part of this brief, as follows: 
In 1894 the Supreme Court stated: 
It is obvious that under any system of jury 
trials the influence of the trial judge on the 
jury is necessarily and properly of great weight, 
and that his lightest word or intimation is re- 
ceived with deference and may prove controlling. 
Starr v. United States, 153 U.S. 614, 626, 38 L.Ed. 
B41, 846 (1894). 


In the instant case there were numerous separate in- 


stances of activity by the trial judge which could have influenc- 


ed the jury. Much as in Jackson v. United States, 117 U.S. App. 


D.C. 325, 329 F.2nd 893 (1964): 


(N)o single comment or question, or line of 
questioning, can be regarded as prejudicial, but 
the cumulative impact of all of the trial judge's 
activist participation could well have been pre- 
judicial at the very least and could have led 
jurors to give undue weight to points treated 

by the judge. 


On the whole record we cannot say, with that 
degree of assurance required in a criminal case, 


20. 


that the activities of the trial judge may not 

have prejudiccd the defendant, notwithstanding 

the strong evidence presented against him. 

Jackson v. United States, 117 U.S. App. D.C. 

325 F.2nd 893 (1964). (Emphasis added). | 
The Court in Jackson reversed for a new trial. 

The cross-examination of an investigator from the 

Legal Aid Agency, for instance, in which the trial judge cross-— 
examined on four specific inconsistencies and emphasized them 
for the jury falls squarely within rule of Frantz v. United 
States, 62 F.2nd 737 (6th Cir. 1933) (cited and quoted in 
United States v. Farmington, _ U.S. App. D.C. , 389 F.2nd 
357 (1969). Reiteration by the trial judge of evidence damag- 
ing to the accused called forth the following statement by the 
Court at pp. 739: 

“. . . the District Judge was quite evidently 

convinced of the guilt of the accused and took 

no pains to avoid disclosure of this fact to 

the jury." 

In the instant case defendant's evidence seeking to 


cast light on the character of the prosecutrix was discredited 
severely as a result of the trial judge's comments on that evi- 
dence, comments to defense counsel for presenting such! evi- 

| 


dence, and by partisan cross-examination of the witnesses pre- 


senting that evidence. In Blunt v. United States, 100 U.S. 


App. D.C. 266, 244 F.2nd 355 (1957), the Court held such 


21. 

activity by a trial judge as regards psychiatric testimony re- 
quired reversal because it impinged upon the a@efendant's con- 
stitutional right to a trial by jury. The Court stated that 
in questioning witnesses the trial iudge should not be argumen- 
tative, should not be an advocate, and should not urge his own 
view of the guilt or innocence of the accused. Blunt v. United 
States, 100 U.S. App. D.C. 266, 244 F.2nd 35S (1957). Gudger v. 
United States, 114 U.S. App. D.C. 263, 314 F.2nd 268 (1963). 
Billeci v. United States, 87 U.S. App. D.C. 274, 184 F.2nd 394 
(1950). 

Finally, defendant moved for a new trial because the 
interest of public justice requires, regardless of prejudice 
to the defendant, that a trial be conducted by one who is a 
“ .. a@isinterested and objective participant in the preceedings." 
Young v. United States, 120 U.S. App. D.C. 312, 346 F.2nd 793 
(1965). Although the Court gave a careful instruction to the 
effect that the jury should not be influenced by any actions 
by the Court, this would not cure the course followed. Blunt v. 
United States, supra. 

At this point the motion alleging bias by the trial 


court stands unrebutted and undenied. If this Court feels the 


transcript is inadequate to demonstrate that the judge acted 


in such a manner that the defense was unduly hampered and/or 
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the jury hampered in reaching a verdict uninfluenced by judi- 
cial pressures, even though they might be spontaneous or well- 
intended, this Court may act to supplement the record. It may 
do so by the affidavits of the defense and of the prosecution 
and it may direct the District Court to conduct a hearing in 
which the jury is asked whether the judge influenced them. 

As this Court did in Jackson v. United States, 117 U.S. 
App. D.C. 329, 329 F.2nd 893 (1964), appellant asks the Court 
to examine the entire transcript. 

The problem posed by our contention that aicoertes 
tone and loudness of voice, his manner of questioning, /! and 
his facial expressions erroneously influenced the Peet, or 


were likely to influence the jury is more difficult. The rule 


laid down by this Court in Billeci v. United States, 184 F.2nd 


394, places upon defense counsel the duty of objecting at each 
point where such sound and visual effects are noticed.) In the 
case now before the Court, no such objections appear to have 
been made. Yet, appellant urges the Court to consider the 
Point, even though Billeci may have been thought to be control- 
ling. 

In support of our contention, we cite the improve~ 
ments tn the technique of the court reporting since 1949, the 


year of the Billeci trial. Now, many reporters use tape re- 


23. 


corders and similar devices to aid their note taking. 


Secondly, affidavits or a hearing on this issue might 
be clarifving. 

Thirdly, the Billeci rule ought to be overturned as 
a harsh directive detrimental to the sound administration of 
justice. Trial lawyers have enough to do without moment-to- 
moment monitoring of the judge's inflections. The single in- 
stance of eyebrow raising by the judge may be hardly detectible 
and of scant damage. It is cumulative effect that does the 
Gamage. Moreover, the lawyer in the midst of trial does his 
client a disservice when he becomes querulous. Of course, it 
would be far better if the lawyer made his objections contem- 
poraneously to the fault, or prior to the judicial instruc- 
tions to the jury. However, if it be done at motion for a 


new trial as here, recollections are fresh enough. 


IIL. REUISLY THGREFOR HAVING BEEN MADE IN GOOD TIME, 
THE COURT SHOULD HAVE PRODUCED A JURY PANEL THAT 
WOULD MOT HAV" SEN THAT THE ASPELLANT VAS IMPRISONED. 


(Please read varticularly Tr. 3-4 anc Tr. 19) 


Immediately prior to the trial and before the process 
of selection and swearing of the jury was begun, defense counsel 
noted that the jury panel in the Court had seen the G@efendant 
brought in from the cellblock, and a new panel was requested. 

The judge commenteé that the request should have come earlier, 
noted as did the defense that there was some confusion as to 
whether the defendant was listed as a prisoner. The judge 
refused to bring in a new panel, but later directed that hence- 
forth the defendant be brought in before the jury and leave after 
the jury was out. 

It is submitted that the judge acted improperly in 
the first instance and properly in the second instance. 

One of the many laudable purposes of bail reform 
is to take defendants, as often as feasille, out of the posi- 
tion of being treated as prisoners in front of jurors. It 
is common knowledge that on request any judge will aid in 

not 


seeing to it that a defendant need/wear prison garb. 'Hand- 


cuffs, manacles or other restraints are no longer used) in our 


where absolutely 


athor of Ransom stated in How 
(Published »y American Trial Lawyers 
Challenge of Bail Reform, 
nple, that people who are denied bail 
are convicted more often, 


sentences less often, that in other 


One is the oubdlic humiliation of appearing in a 
courtroom unger guaré. Second, there iS the certain inference 


that while other defendants remain free, che appellant was in 


castoéy, which might indéicate to the jury that he was a felon 
is 
serving a sentence or/a @argerous and unreliable person. 


The trial judse obviously recognized this, but with- 
out explanation initially refused to comply with the defense 
request. That the judge changec his ming on his own initiative 
was laudable but in this case too late. 


was effectcd. (Blair v. United States, 


NO. 8474 US App. D.C., 135 F. 2nd 284; O'Shea v. United 


States, 400 F 2nd 728 (1st Circuit 1963). 
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The judge presumably might, through the! procedure 


suggested by the above cases, have reduced the possibility of 


prejudice with the appropriate guestions and explanations. He 


aid not attempt this. 


IV. THS SUEGS CONS cUTY AND INVADED ITS 
FUNCTION TTS ET GAVE THE SSSF'CS OF THE “ALLEN 
RSTIT D. 


21 obiected that the charge was 


inGicateé his puroose, perhaps, 


The last time you comolained the jury 


@ verdict of not guilty in teen min-~ 


“~llen charge, in among 


other cases, woore v. United States, 345 F. 2nd. 97 (1967), 


where the Court saic that * "content ané the manner of use 
demand scrutiny”. .pzllait urges the Court to once again 
examine Allen, in the coxrtext of this case, where, we contend, 
the judge exhibited the a>>2earance of prejudice during the 
trial and where even before the jury began to Geliberate, he 
suggestec what must have seemed to the jury to be a majority 
vote transformeé into unanimity for the sake ~£ quick agree- 
ment. 


Appellant urges the Court to “ollow Green V- United 
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(lith Cir. 1927), where in a situa- 


+9. 


tion comparable to this the Court saie: “in this case,, the 


Gynanite explodeé befors there was any r2ason to think the 
| 


blasting was necessary! The trial judge gave the charge 


before the jury retired." 


The Court vote its Cisagreement with Nick v., United 


122 F. 2né 350; State v. Doon, 225 Minn. 193,) 30 


3 oe. 


2né 539, which saic 


and with People v. Chivas, 312 itich. 334, 34 N % 22, and State 
v. Thomas, 342 F. 2nd 197, which made no such Gistinction. 


In the case here, the dissenters on the jury,! if there 
were any, were indecd “stifled" in a most hasty fashion by the 
| 


Court, 


Where the Allen charge is given properly as set forth 
== 


for examole in Criminal Jury Instructions (The 3ar Association 


of the District of Gclumbia), the jury is tolé it has a duty 


to decide the case "if you can conscientiously do so" (under- 


lining added). This ameliorates the harm to an extent. 
| 


The trial Court Gidé not use the "if" clause to re- 


@uce the coercive effect. This comgounéed his error. | Jenkins 
e ce 


ve United States, 330 7. 2nd 220. (Dissenting opinion by 


—— ee 


Juége “right, 1964). See illen v. United States, 154 U.S. 492, 
7 Sct. 154, 42 DL. Be. 525 9¢ 
l 


balan aa ab) 
Ree Ce 


although there 
timilarities remain. 


-resecutrix twice weat with the de- 


’ 
slapoe@ her into submission. 
Decame angry and resorted rape when 


when he struck her after inter- 


of all the conflicting evidence, tris hy- 
at least as likely as any. “ith deference 
are obliveé to say that in our 
cannet be rogarced as provee beyond a reasona>le 
the anopellan: was guilty of rans.’ 
Moreover, 2rosecutrix c2adily admitted the fact of 
if no: coat she intendeée her actions tc he 


such, ané@ ther were witresses , & » that the door of 


anartment was chain locked while the first bedroon activity 


was golag on. 


It is significant: that at no “ime Curing che trial was 


the prosecutrix askeé nor Gic she ever testify that se recistee 
| 


to the utmost of her sower, or that she wat in fear of her li‘e 
. . : : le 
Ox grave bodily harm, as requireé by law. swing v. Unitee 


Apo. ©.C. 14, 135 F.2né $33. “eGuinn v. 


United States, 39 U.3, ‘07. D.C. 197, 191 F.2ne 477. 


Thus, the ‘ury cisregarded the juége's charge re- 
quiring the utmost resictance or fear of life or grave bodily 
“am. | 


| 
Appellant urges that the vroof of ncn-consent was 


inconclusive, at best. 


ST VAS PATALLY DSFECTIVE IN THAT IT 
“ORSON WHO f° SASIGNATED FOREMAN 
NOMSNT UPON ‘SICH “SS INDICTMENT «1.5 
ANOTHER STRSON OSSIGNAT=D AS 


of Columbia Circu“i. 
for Rehearing, File¢ 


»\rocecure being 


the indictment by the 
was initially prospec- 
Gisnisctability and there was rebutability 
ases -till to be triec. On rehearing, it 
‘the oreswa ction that pending indictments signee 
approved Sy che requisite 12 


rns 


The incictment cf apvellant long antedated Gaither. 


case on rehearing dic not cecice whether 


“sy one foreman ‘vhen the oresentiaent was 
signrec »y another fcreman is invalié anc the qvestion of »ro- 
soectivity or retroactivixy in a case suc’ as this. 

Factually, the records of the Uritec States District 


Court will show that the C2 uty coreman 1@ Grand Jury 


ia@ictment although he signed it under the ticle of foreman. 
| 


This is more than a techaicality, since the recoré 


| 
Goes not disclose why the true forenan Cie not sign the ineict- 


amt. Lt is possible tat che foreman cic not vote in favor 


of the »resentment, incezé may have een 0220Se€ ‘to the 


presertment and voiec against it. It is also >rossibl: 


. ., 


witnout the foreman, there were not the twelve votes irequ 
for either the »resentmant or the in@ictment. 
Tt is submitteé that the indictment: either should 7 


cismissed or the case remandeé to the trial court for hearing 


as to wnether, in accorCance with Gaither, the indictment 

| 
signee by the deputy foreman of the Grand Jury would have been 
approved ny at least 13 jurors including the foreman 


ceouty foreman. 
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CONCLUSION 


Appellant urges the Court to reverse the conviction 
ane sentence below, or alternatively to remanc ‘or a inew trial, 


Joseoh Paull 
Counsel for Arz>ellantc 
(so>,0inted by the Court) 


